PHLIPL ANEHL d b.a PLATRONCS GCOMMN CATI ON
| BLA 95-211 Deci ded Sept enber 30, 1998

Appeal of a decision by the Dstrict Minager, Galifornia Desert
Dstrict Gfice, Bureau of Land Managenent, decl ari ng communication site
right-of-way termnated for failure to pay rent, requiring paynent of back
rent, and giving notice to renove facilities and equi pnent. CAR 4722.

MNfirnmed as nodifi ed.

1. Admnistrati ve Procedure: Decisions--Res Judi cat a- -
Rul es of Practice: Appeals: Failure to Appeal

The doctrine of admnistrative finality (the

admni strative equival ent of res judicata) precludes
reconsi dering a deci sion when the party (or a
predecessor-in-interest) had an opportunity to obtain
reviewwthin the Departnent and no appeal was taken,
or an appeal was taken and the decision was af firned,
except upon a show ng of conpelling | egal or

equi tabl e reasons, such as violations of basic rights
of the parties or the need to prevent an injustice.

2. Comuni cation Stes--Federal Land Policy and
Managenent Act of 1976: R ghts- of - Viy- - R ght s- of - Vay:
Act of March 4, 1911--R ghts-of-Vdy: Nature of Interest
Ganted

Under the regul atory systemin effect in 1975, a
right-of-way authorized the use or uses it specified
and construction of the buildings and structures
identified in an application. A right-of-way hol der
w shing to change the approved use of a site, use it
for additional purposes, or construct additional
facilities was required to file an application to anend
the authorization. After repeal of the Act of Mar. 4,
1911, BLMdid not have authority to nodify a previously
issued grant to allowa use not previously authori zed.
BLMs authority to anend a prior grant to change use,
grant aright to use additional |and, or to authorize
construction was thereafter governed instead by Title V
of FLPVA
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3. Communi cation Stes--R ghts-of -\Wy: Act of Mrch 4,
1911--R ghts-of -Vdy: Nature of Interest Ganted

The regulation at 43 CF. R § 2802.1-7(e) (1976)
continues to apply to a right-of-way which was i ssued
under the Act of Mar. 4, 1911, after revision of the
regul ation in 1954. The regul ation does not apply
when a right-of-way has been conforned to FLPVA

4.  Communi cation Stes--Federal Land Policy and Managenent
Act of 1976: R ghts-of-Vdy--R ghts-of-Vdy: Gancel | ati on

Pursuant to FLPVMA and its inplenenting regul ations, a
right-of-way nay be termnated for failure to pay rent
when the past due rent has not been paid 30 days after
noti ce has been given to the hol der of the right-of-
way. A hearing is not required.

5. Communi cation Stes--Federal Land Policy and Managenent
Act of 1976: R ghts-of-Vdy--R ghts-of -Vdy: Appraisal s

The hol der of a right-of-way under FLPMAis entitled
to be notified of a decision establishing a rental
rate, provided a copy of the appraisal, and given an
opportunity to appeal .

APPEARANCES  Lawrence A MHenry, Esqg., Phoeni x, Arizona, for Appellant.
(PN ON BY ADM N STRATI VE JUDCE FRAZI ER

Philip L. Angell (d.b.a. R atronics Gommunications) has appeal ed
a Decenber 8, 1994, decision by the Dstrict Manager, Galifornia Desert
Dstrict Gfice, Bureau of Land Managenent (BLM), declaring
communi cation site right-of-way grant CAR 4722 terminated for failure to
pay rent, requiring paynent of back rent, and giving notice to renove
facilities and equi prent fromthe site. Appellant has requested a stay of
t he deci sion pendi ng revi ew of the appeal .

The site at issue is |ocated on Rodnan Mountain wthin the NE/NEY/4
sec. 2, T. 6N, R 3 E, San Bernardino Mridian, Gillifornia. R ght-
of -way grant R 4722 was issued to Channel 13 of Las \egas, Inc., for
50 years effective Qctober 14, 1975, under the Act of March 4, 1911,
ch. 238, 36 Sat. 1235, 1253 (1911), codified as anended at 43 US C
§ 961 (1988), repeal ed, Pub. L. No. 94-579, § 706(a), 90 Sat. 2743, 2793
(1976). The grant authorized use of a 20- by 20-foot parcel (0.009 acre)
as a mcrowave transmssion site. Rental was established by appraisal
at $1,200 per year. By decision dated June 10, 1982, BLM approved
assignnent of the right-of-way to A fa Broadcasti ng Gonpany of Las \egas,
Nevada (KTNV). By letter dated August 28, 1985, BLMnotified KINV that the
rental had been reapprai sed at $1,850 per year effective the next
anni versary dat e.
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Appel  ant appl i ed for assignment of the right-of-way on August 15,
1988. Letters and nenoranda in the case file indicate that, prior to
approval of the assignnent, he constructed an antenna with guy wres
extendi ng outside of the authorized area and began using the site. 1In
its letter of Decenber 2, 1988, BLMconfirned the details of an QGctober 24,
1988, neeting between Appel lant and a BLMreal ty special i st regarding the
application for assignnent. Therein, the Area Manager stated:

| want to enphasi ze that no change in operation, new
construction, or the addition of new equi pnent is allowed on
public lands wthout a right-of-way or right-of-way anendnent
signed by the authorized officer. Such actions wll be

consi dered know ng and w | I ful trespasses agai nst the Lhited
Sates.

n January 27, 1989, Appellant filed an application to anend. By letter
dated February 6, 1989, BLMinforned himthat the assi gnnent coul d not
be issued until the trespass was resol ved and that, pending an appraisal,
he woul d be charged an estimated rental of $5,000 per year begi nni ng
Cctober 1, 1988. BLMalso notified Appel lant that "a new ri ght - of - way
gr ant assi gning R 4722 to you has been drafted" whi ch woul d:

1. Assignright-of-way R4722 to R atroni cs Communi cati ons
and aut hori ze use of a two-way radi o conmuni cations site 25 feet
by 30 feet on Rodnan Mbunt ai n.

2. onvert the right-of-way's authority to Title V of
the Federal Land Policy and Managenent Act [(FLPMA 43 US C
88 1761-1771 (1994)].

Appel l ant pai d the back rent due, and by decision dated April 21,
1989, B.Mheld the trespass settled and the case closed. By letter dated
Aprll 24, 1989, BLMsent Appellant stipulations to the assignnent for his
signature, again informing himof the estinated rental of $5,000 per year
and stating the assi gnnent woul d:

"1) Assign right-of-way R4722 to H atroni cs Gomuni cation and
aut hori ze use of a two-way radi o communication site 25 x 30

on Rodnan Mbuntain [;] 2) Gonvert the right-of-way authority
toTitle Vof FLPMN; and] 3) Revise the stipulations to the
current Bureau wording." Appellant signed the stipul ations on
May 1, 1989. By decision dated My 5 1989, BLMassigned R 4722
to Appel l ant, approved its anendnent to a 25- by 30-foot site for
use for two-way radi o communi cation, and conforned it to Title V
of FLPMA and the regul ati ons pronmul gat ed t her eunder .

In January 1991, Appellant filed an "alternate" or "suppl enental "
anendnent requesting an additional area 25 by 30 feet and proposing to
add 40 feet to the existing tower, a new 60-foot tower, two portable
steel buildings, a generator, a liquid petroleumstorage tank, a security
fence, and a parking area. (n Novenber 24 and 25, 1992, Appellant filed
an application for a newright-of-way wth both the Galiforni a Desert
Dstrict and the Barstow Resource Area offices. The proposal sought to add
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eight portabl e steel buildings, a 160-foot tower, a generator, a liquid
petrol eumstorage tank, a security fence, a new access road and par ki ng
area, and enconpass approxi mately 6,000 square feet of additional ground.
The acconpanyi ng suppl enental statenent noted that the application was
"intended to replace the application for anendnent filed JANJARY 30, [sic]
1989. "

n January 27, 1994, the District Manager for the Galifornia Desert
Dstrict issued Appellant a notice to show cause why his right-of -way
shoul d not be cancelled. It stated that BLMhad previously sent Appel | ant
a bill for collection for $10,000 for past due rentals for 1992 and 1993
whi ch had not been paid. Wth the notice, BLMencl osed an updated bill for
coll ection for $15,000, which included the rent due for 1994. BLMal | oned
30 days fromrecei pt to submt paynent and respond to the notice. The case
file does not indicate that Appellant responded; nor does it reveal why BLM
did not act onits notice prior to issuance of the Decenber 8, 1994,
deci sion appeal ed herein. The case file does however disclose that BLM
ascertai ned that Appellant had paid the $5,000 estinated annual rental for
1992. A so, based on an apprai sal dated February 3, 1994, BLM det er mi ned
that the fair narket rental val ue of each of eight communication sites on
Rodnan Mountain is $6,800 per year. In accord wth the appraisal, the
deci sion on appeal states that Appellant owes $13,600 for the years 1993
and 1994 and an additional $6,900.44 for 9 nonths of 1989 and the years
1990 t hrough 1992.

n appeal , Appel lant contends that he should hold his right-of -way
site as an assignee of a "1911 Act" grant. 1/ H s notice of appeal

1/ The "1911 Act™ was a provision in an appropriations bill for the
Departnent of Agriculture. 36 Sat. 1235, 1253 (1911). It authorized
granting rights-of -way for, anong other matters, tel ephone and tel egraph
usage, but nade no provision for radio, television, or other forns of

el ectroni c communi cation. As anended in 1952, the Act stated in rel evant
part :

"[T] he head of the departnent having jurisdiction over the | ands be,
and he hereby is, authorized and enpowered, under general regul ations to
be fixed by him to grant an easenent for rights-of-way, for a period not
exceeding fifty years fromthe date of the issuance of such grant, over,
across, and upon the public lands * * * for poles and |ines for
communi cations purposes, and for radio, television, and other forns of
communi cation transmtting, relay, and receiving structures and facilities,
* * * not to exceed four hundred feet by four hundred feet for radio,
television, and other forns of communi cation transmtting, relay and
receiving structures and facilities, to any citizen, association, or
corporation of the Lhited Sates, where it is intended by such to exercise
the right-of-way herein granted for any one or nore of the purposes herein
naned * * *. "

Pub. L. Nb. 367, 66 Sat. 95 (1952), codified at 16 US C 88 5 420, 523

(1988) and 43 US C 8§ 961 (1988). Both the original and anended ver si ons
were repeal ed "insofar as they apply to the issuance of rights-of-way over,
upon, under, and through the public lands" by FLPMA 90 Sat. 2743, 2793

(1976).
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asserts that the decision to conformthe right-of-way to Title V

"W thout the request or consent of the holder is a violation of Satute and
regul ati ons and shoul d be resci nded and repl aced by the original 1911 Act
easenents.” (Notice of Appeal at 2.) S mlar statenents that the right-

of -way coul d not be conforned to Title Vwthout his "request or consent™
appear in his statenent of reasons (SO (SCRat 2-5) and underlie the
argunents he raises. In sumary, Appellant contends that BLMerred "when
it conbi ned Appel | ant' s request for assi gnnent approval and Appel lant's
request for anendnent” (SR at 7); that the regulations in effect when

the grant was issued "are controlling and shoul d have been used by BLM
(SXRat 5); that "[a] holder of a 1911 Act grant can change communi cation
uses that are permtted under the Act wthout applying for and receiving
approval fromthe BLM (SORat 7); that "his rental upon assi gnnent and
approval of the easenent does not change fromthat inposed and fixed upon
the original holder” (SCRat 8); that BLM"cannot retroactively charge
rents on 1911 grant easenents” (SCRat 9); and that, "[u]nder the
regulations in effect at the tine of the grant,” he "has aright to a
hearing before termnation of his easenent” and the hearing nust be hel d by
the 0fice of the Secretary or the Gfice of Hearings and Appeal s. 1d.

Appel lant' s position is based upon three fundanental errors. Hrst,
he overl ooks the fact the decision conformng R4722 to FLPVA was i ssued
in 1989 and may not be challenged in this appeal. Second, he fails to
recogni ze both the circunstances and change in the | aw whi ch precl uded
transfer of the right-of-way to himunder the 1911 Act. Third, assumng
Appel | ant were assi gned R 4722 under the 1911 Act, he is mstaken as to
rights he woul d have.

[1] The record establishes that Appel lant was tw ce notified that
R 4722 woul d be conforned to Title V of FLPMA and did not submt any
response objecting to the proposed action. Mst inportantly, the |ast
paragraph of BLMs My 5, 1989, decision issuing the right-of-way inforned
Appel | ant :

Wthin 30 days of receipt of this decision, you have
the right of appeal to the Board of Land Appeals, dfice of
the Secretary, in accordance wth the regulations at 43 CF. R
8§ 4.400. |If an appeal is taken, you nust follow the procedures
outlined in the encl osed Form1842-1, |nfornation on Taki ng
Appeal s to the Board of Land Appeals. The appel | ant has the
burden of show ng that the decision appeal ed fromis in error.

Appel lant did not appeal that decision, and at the end of the 30-day period
it becane final. 2/ By not challenging BLMs deci sion conforming his

2/ A the tine the decision was issued, 43 CF. R § 4.21(a) provided that
a decision was not effective during the tine which a notice of appeal coul d
be filed and that the filing of a notice of appeal woul d suspend the
decision fromtaking effect. 36 Fed. Reg. 7186 (Apr. 15, 1971). The

regul ati on was subsequently revised. 58 Fed. Reg. 4939 (Jan. 19, 1993).
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right-of-way to Title V, Appellant, as a matter of |aw consented toit. 3/
Indeed, the earliest indication that Appellant was dissatisfied wth BLMs
decision is a letter dated Gctober 14, 1992, requesting that the decision
be set aside and the right-of-way restored to the 1911 Act. The finality
of BLMs deci sion however is sufficient reason to reject the argunents
Appel lant raises inthis appeal. The doctrine of admnistrative finality,
the admni strative equival ent of res judicata, precludes reconsidering a
deci sion "when the party, or a predecessor in interest, had an opportunity
to obtain reviewwthin the Departnent and no appeal was taken, or an
appeal was taken and the decision was affirned,” except "upon a show ng of
conpel ling | egal or equitabl e reasons, such as violations of basic rights
of the parties or the need to prevent an injustice." Turner Brothers, Inc.
v. CBVRE, 102 I BLA 111, 121 (1988); see Laguna Gatuna, Inc., 131 |BLA 169,
172 (1994); Melvin Helit v. Gld FHelds Mning Gorp., 113 IBLA 299, 308-09,
97 I.D 109, 114 (1990). Appellant has not argued that the exception
appl i es and we see no reason to invoke it.

[2] EBEven if Appellant's argunents were subject toreviewin this
appeal , they offer no basis for changing BLMs 1989 deci si on because t hey
fail to acknow edgee of initiation of use and occupancy before the
segregation and wthdrawal : "Wthout crediting a source, the field
examnation report, dated March 30, 1983, states that '[b]erry picking
began 1958." No additional evidence was received.” (Mtion at 2.) The
Sate filed notice that it did not oppose BLMs Mtion. Nothing was filed
by or on behal f of John. By Qder dated July 29, 1993, the Board vacat ed
BLMs July 1992 Decision and renanded the case "for further appropriate
action." Ve did not, however, accede to the invitation to specify whet her
t he case shoul d be cl osed or BLMshoul d undertake further adj udication.

Oh renand, the Sate Gfice issued its March 7, 1994, Decision, the
subj ect of the instant appeal, in which it was concluded that, in the
absence of a tinely appeal fromthe Decenber 1972 Deci si on, BLM had
properly rejected John's Native Allotnent Application. Mre particularly,
the Decision articulated the follow ng rational e:

n Decenber 4, 1972, the authorized officer may require the
filing of an anended application in accordance with § 2802. 1
wherein the authorized officer's judgnent the deviation is
substanti al .

3/ Appellant's brief purports to quote froma BLMIetter advising himthat
"two additional conditions would have to be net prior to any assignnent. "
(S(Rat 2.) The quoted | anguage does not appear in any letter in the case
file. Despite Appellant's suggestions, the question is not whether BLM
could unilaterally change the terns of the prior grant. nsistent wth
ot her | aw governing such natters, FLPMA allows BLMto termnate a prior
grant and reissue it, or nodify it to be subject to FLPMA when such
action is undertaken "wth the consent of the holder thereof.” 43 USC

§ 1769(a) (1988) (enphasis supplied). dven BLMs notices to Appel | ant and
his opportunity to appeal the decision, his frequently repeated assertion
that he nust have requested the grant be conforned to FLPVA before BLM
could act is not conpelling.
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43 CF.R § 2802.2-4 (1976); see 43 CF.R 88 2801.1-1(g), 2803.2(b), and
2803.6-1(a). 4/ Aright-of-way hol der w shing to change the approved use
of asite, use it for additional purposes, or construct additional
facilities was required to file an application to anend the aut hori zati on.
See Tucson Hectric Power G., 113 I BLA 327, 331-32 (1990); Anerican

Tel ephone & Tel egraph Go., 32 1BLA 338, 339 (1977). A party seeking an
assignnent of a previously issued grant was required to provide the sane
information as an initial applicant. 43 CF. R 8§ 2802.4-1 (1976); see al so
43 CF.R 88 2803.6-1(b), 2803.6-3 (1976) (applicable to Appellant's

appl i cation).

Thus, Appellant is mstaken in his assertions that under the 1911 Act
he "has a right to use [the site for] any of the prescribed uses as
specified in the statue” and that "[n]either the Satute nor the
Regul ations in effect at the tine of the grant or the Gant itself
(conditions and stipul ations) provide for BLMapproval to change
communi cations uses." (SORat 2; see SORat 7, 10, 14, 16.) The 1911 Act
did not itself authorize individuals or corporations to use Federal |ands,
but rather authorized the Departnent of the Interior (and other agencies)
to grant rights-of-way which allowindividual s and corporations to use
Federal lands for one or nore of the specified purposes. See Gilifornia
Hectric Power ., 58 |.D 607, 611 (1944). No regulation requiring BLM
approval to change use of a site was needed because any unaut horized use
was unlanful . As stated in the regulations in effect when R 4722 was
issued: "Any use or occupancy of the lands of the Lhited Sates w thout
authority wll subject the person occupying or using the land to
prosecution and liability for Trespass.” 43 CF. R 8§ 2801.1-4 (1976); see
43 CF.R § 2801.3(a) (1976).

V¢ reject Appellant's contention that BLMshoul d have separatel y
addressed his request for assignnent and his application to anend. R 4722
aut hori zed Channel 13 to use the site for the "[c]onstruction, operation
and nai ntenance of a mcrowave site.”" BLMapproved assi gnment of R 4722
to KNV in 1989 based upon an application which stated that "the equi pnent,
operation, control and location of the Rodman Mbuntain facility will be
the sane after assignnent as before.” |In contrast, Appellant's
application stated that he was in the business of "Two Vdy Radio
Gonmuni cation Sal es and Service" and held other grants fromBLMfor this
purpose. Thus, approval of the assignnent so as to retain its terns under
the 1911 Act woul d not authorize Appellant to conduct his business of two-
way radi o communi cations. In 1989, BLMno | onger had aut hority under the
1911 Act

4/  The 1976 regul ations did not define "substantial deviation," but the
termwas subsequently identified as including:

"(1) Wth respect to location, the hol der has constructed the
authorized facility outside the prescribed boundaries of the right-of-way
aut hori zed by the instant grant or pernt.

"(2) Wth respect to use, the hol der has changed or nodified the
aut hori zed use by addi ng equi pnent, overhead or underground |ines,
pi pel i nes, structures or other facilities not authorized in the instant
grant or permt."

43 CF.R § 2803.2(b), as pronul gated 45 Fed. Reg. 44518, 44534 (July 1,
1980) .
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to nodify R4722 to allow a use not previously authorized. See Donald R
Qark, 56 I BLA 167, 169 (1981). An authorization allow ng Appellant to
use the site for two-way radi o conmuni cations coul d be issued only as an
anended right-of-way under Title Vof FLPMA 43 US C 8§ 1770(a) (1994).
In 1989, BLMs only authority for amendi ng R 4722 to change use,

aut hori ze use of additional |and, and allow construction was Title V of
FLPMA  BLMproperly issued Appel | ant an anended ri ght - of -way aut hori zi ng
him as he had agreed in the exhibit A stipulations he signed on My 1,
1989, to "(perate a two-way radi o communi cations site, 25 feet by 30 feet,
wth the right to sublease to third parties.”

V¢ find no nerit to Appellant's argunents that the Janes W Smnth
cases require a contrary conclusion. James W Smth is the holder of a
1911 Act right-of-way who has pursued a nunber of appeals to this Board
claimng that he holds rights superior to other 1911 Act grant hol ders.
See Gfford Engineering, Inc., 140 I BLA 252, 255-58 (1997) In his
initial appeal the Board held that, under the regul ations in effect when
his grant was issued in 1959, the right-of-way was subject to reapprai sal
every 5 years and that secondary users of the site were subject to
regul ation by BLM Janes W Smth, 34 | BLA 146, 148-50 (1978). The
Board' s second deci sion, issued while an appeal of the first decision was
pending in Federal district court, upheld BLMs apprai sal of the rental
val ue of the site, but agreed wth Smth that, under the regul ations, the
increased annual rental of $1,500 applied only in subsequent years.

Janes W Snith, 46 I1BLA 233, 235-36 (1980). Neverthel ess, the Board uphel d
BLMs decision to cancel the grant because it found Smth "in default by
virtue of his longstanding practice of failing to remt correct annual
rental." 1d. at 236. Smth had ceased payi ng the previously apprai sed
rate of $400 per year and instead had pai d the $55 per year established
when the right-of-way was issued. |1d. On reconsideration, the Board
examned only the issue whether section 506 of FLPMA 43 US C § 1766
(1994), entitled Smith to notice and a hearing prior to cancellation of his
right-of-way. Based upon other provisions of FLPMA and the regul ations

i ssued under its authority, the Board concluded that rights-of-way issued
prior to FLPVA were not governed by the regul ati ons and, therefore,

43 CF.R § 2803.4, inplenmenting section 506, did not apply. James W
Snth (Oh Reconsi deration), 55 I BLA 390, 396-97 (1978).

Wth regard to reapprai sal of the annual rental, Appellant contends
that, as a 1911 Act grant, the rate was fixed when R 4722 was i ssued.
(Petition at 3; SCRat 814.) The evidence of record is to the contrary.
The initial appraisal of the site concluded that the fair narket rental
val ue was $1, 200 per year but did not state that such rate was forever
fixed, or that a single lunp-sumrental paynent was invol ved. Letters from
BLMto Channel 13 dated July 22 and Septenber 11, 1975, concerni ng paynent
of rentals due also report the annual rate wthout indicating that it was
fixed. Nor does anything in the subsequent history of delinquent paynents
by Channel 13 suggest they were part of a fixed assessnent.

Appel lant' s reliance on several docunents al so indicates that his
clains are wthout nerit. The regulations in effect when R 4722 was
i ssued provided that the rental rate would "be the fair nmarket val ue of
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the permt, right-of-way, or easenent, as determned by apprai sal by

the authorized officer." 43 CF.R 8§ 2802.1-7(a) (1976); see 43 US C

8§ 1764(g) (1988), 43 CF.R § 2803.1-2(a). Appellant points out that in
Muntain Sates Tel ephone & Tel egraph Go., 26 |BLA 393, 397, 83 |.D 332,
333 (1976), the Board commented that under section 2802.1-7(a) "the charge
isthus to be set for the entire grant.” (S(Rat 11-12.) He msreads
the cooment to nean a rental rate is unalterably fixed. In doing so, he
di sregards the decision's next sentence: "The established charge may be
revi ened periodical |y and revi sed under section 2802.1-7(e)." 1d. That
subsection stat ed:

At any tine not |ess than five years after either the
grant of the permt, right-of-way, or easenent or the | ast
revi sion of charges thereunder, the authorized officer, after
reasonabl e noti ce and opportunity for hearing, may revi ew such
charges and i npose such new charges as nay be reasonabl e and
proper commenci ng Wth the ensui ng charge year.

43 CF.R § 2802.1-7(e) (1976). Appellant al so quotes Sanolind Al & Gas
@., A22537 (July 29, 1940), as show ng that rental rates for 1911 Act
grants were fixed at the tine of issuance. (S(Rat 10-11.) He fails to
note, however, that the decision concerns a right-of-way issued prior to
promul gation of a regulation allowng rental rates to be reapprai sed, as
was the case when R 4722 was issued to Channel 13. 43 CF. R 8§ 2802. 1-7(e)
(1976); see 4 Fed. Reg. 4524, 4526 (Nov. 8, 1939).

[3] The chief procedural difference in assessing rental rates
before and after the passage of FLPMAis that currently 43 CF. R § 2803. 1-
2(c)(3)(ii) allows BLMto "estimate rental and col | ect a deposit in advance
wth the agreenent that upon conpl etion of a rental val ue determnation,
t he advance deposit shall be adjusted according to the final fair narket
rental value determnation,” while 43 CF.R § 2802.1-7(e) (1976) required
noti ce and an opportunity for a hearing and al | oned new charges to be
i nposed only in the subsequent rental year. As in Janes W Smth, 46 |BLA
at 233, the Board has recogni zed i n nunerous decisions that the earlier
regul ati on continues to apply to grants which were issued under the 1911
Act after revision of the regulation in 1954. See, e.g., Pacific Bell,
104 | BLA 66, 68 (1988), Anrerican Tel ephone & Tel egraph (o., 57 IBLA at 215,
(Oh Reconsideration), 59 IBLA at 343. onversely, 43 CF.R 8§ 2802.1-7(e)
(1976) does not apply when a right-of-way has been conforned to FLPVA

[4] Nor is Appellant entitled to a hearing before termnation of his
right-of-way. FLPMA provides:

Abandonnent of a right-of-way or nonconpl i ance wth any
provi sion of this subchapter, condition of the right-of-way, or
applicable rule or regulation of the Secretary concerned nay be
grounds for suspension or termnation of the right-of-way if,
after due notice to the holder of the right-of-way * * * the
Secretary concerned determnes that any such ground exi sts and
that suspension or termnation is justified.
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43 US C 8§ 1766 (1994). The regulations provide that if rental "is not
pai d when due, and such default for nonpaynent continues for 30 days after
notice, action nay be taken to termnate the right-of-way grant or
tenporary use permt." 43 CF R 8§ 2803.1-2(d); see also 43 CF.R

§ 3803.4(b) and (d). Even assumng arguendo that Appellant held his right-
of -way under the 1911 Act and its inpl enenting regul ati ons, while he woul d
be entitled to a hearing prior to BLMincreasi ng the annual rental,

Appel ant would not be entitled to a hearing prior to cancellation for
failure to pay rent because equival ent authority was provided by 43 CF. R
§ 2802.1-7(d) and 43 CF. R § 2802.3-1 (1976).

V¢ concl ude that BLMproperly conforned R 4722 to FLPVA when it
anended the grant to allow Appel lant to use the site for two-way radio
communi cations. As a result, the right-of-way becane subject to the
regul ati ons issued under FLPVA and Appel | ant was obligated to tinely pay
the estimated rental of $5,000 per year. For the sane reason Appel | ant was
not entitled to a hearing before BLMcoul d establish his rental rate based
on the February 3, 1994, appraisal. The requirenent to pay the difference
bet ween estimated and apprai sed rental val ues is not a prohibited
inposition of a retroactive rental. Mchael D Dahner, 132 IBLA 17, 19
(1994); Oegon Broadcasting (., 119 IBLA 241, 242-43 (1991), and cases
cited Hnally, BLMproperly termnated the right-of-way, after providi ng
noti ce and an opportunity to renedy the deficiency, wthout a hearing.

Roy L. Parish, 114 IBLA 336, 338 (1990); D R Johnson Lunber ., 106 |BLA
379, 386 (1989); Aztec Energy Gorp., 98 IBLA 372, 376 (1987).

[5] ne aspect of the procedure BLMfol | oned, however, was deficient.

BLMfirst notified Appel |l ant by the deci sion on appeal that an apprai sal
of the fair market rental value of his site had established a rate $6, 800
per year. BLMs standard practice after an apprai sal has been approved is
to issue a decision informng the right-of-way hol der of the rental rate.
See, e.g., DR Johnson Lunber Go., supra, at 382. Athough not entitled
to a hearing, the holder of a right-of-way under FLPMA is entitled to be
notified of the decision establishing a rental rate, provided a copy of
the apprai sal, and given an opportunity to appeal. The record does not
indicate that such a decision issued after the apprai sal of Appellant's
site was approved on February 3, 1994. Appellant coul d have disputed the
deci sion establishing the rental rate in this appeal ; however, w thout

bei ng provided a copy of the apprai sal he would not be in a position to
nake an inforned chal lenge to the appraisal. dfford Engineering Inc.,
supra, at 265 (1997). Thus, in fairness to Appellant, we are not persuaded
to affirmthat portion of the decision hol ding himresponsi bl e for paynent
of past rentals at the rate of $6,800 per year. Accordingly, we nodify the
decision to hold that Appellant owes $10,000 in rent for the years 1993
and 1994, plus interest. Despite several notices fromBLM including the
notice to show cause, Appellant has not paid rent since January 7, 1992.
Thus, having failed to pay the $5 000 per year estinated rental lawfully
assessed under 43 CF.R 8 2803.1-2(c)(3)(ii), we find no basis to suspend
BLMs decision to termnate the right-of-way and require Appel lant to
renove his equi pnrent fromthe site to await further action on the rental
rate.
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Except to the extent that they have been expressly or inpliedy
addressed herein, all other notions and argunents nade by Appel | ant have
been consi dered and rejected as contrary to the facts or lawor imaterial.

See National Labor Relations Board v. Sharples Chemical s, 209 F. 2d 645,
652 (6th dr. 1954); Qacier-Tw Mdicine Alliance, 88 IBLA 133, 156
(1985).

Accordingly, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R 8§ 4.1, the Decenber 8,
1994, decision of the Dstrict Manager, Galifornia Desert Dstrict dfice,
BLM is affirned as nodifi ed.

Gil M Fazier
Admini strative Judge

| concur:

David L. Hughes
Admini strative Judge
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